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Part I—BANKING LAW 
2. BANK POWERS AND FUNCTIONS 


§ 9.15. Insurance Business. 

U.S. Court of Appeals, 5th Cir. (1993) 
National Bank Act prohibited bank from 
selling annuities in towns with more than 
5,000 inhabitants. Variable Annuity Life 
Ins. Co. v. Clarke, 998 F.2d 1295, 111 
B.L.J. 203. 


§ 10.05. Contractual obligations—in 
general. 

U.S. Court of Appeals, 4th Cir. (1993) 
Lender is not liable to the borrower for 
intentional interference with contractual re- 
lations, breach of the implied duty of good 
faith, or fraud, where lender freezes the 
borrower's operating account pursuant to 
the express written terms of a commercial 
loan agreement following the borrower’s 
default, even though freezing the account 
precipitated the borrower’s bankruptcy fil- 
ing. Greenway Investments, General Part- 
nership v. Signet Bank/Maryland, Docket 
Nos. 92-1332, 92-1497, 1993 U.S. App. 
LEXIS 8231 (4th Cir. Apr. 9, 1993) (per 
curiam) (unpublished), 111 B.L.J. 92. 


§ 10.10 Good faith. 
U.S. Court of Appeals, 3d Cir. (1993) 


Subject matter of express terms of financing 
agreement could not be the subject of an 
implied covenant of good faith. USX Corp. 
v. Prime Leasing, 988 F.2d 433, 111 B.L.J. 
95. 


U.S. Court of Appeals, 7th Cir. (1993) 
Bank did not owe borrower a duty of good 
faith and fair dealing in the negotiation of 
credit agreement terms. Continental Bank 


N.A. v. Modansky, 997 F.2d 309, I11 
B.L.J. 203. 


U.S. Court of Appeals, 10th Cir. (1993) 
Lender’s conditional renewal offer on a line 
of credit was not an acceleration of the note 
imposing good faith duty. Roberts v. Wells 
Fargo AG Credit Corp., 990 F.2d 1169, 111 
B.L.J. 95. 


§ 13.05 Real estate loans—in 
General. 

U.S. Court of Appeals, 5th Cir. (1993) 
Purchaser of real property who, in its pur- 
chase, discharged a senior lien against the 
property, was entitled to subrogate to the 
senior lienholder’s position. Dietrich Indus. , 
Inc. v. United States, 988 F.2d 568, 111 
B.L.J. 96. 


U.S. Court of Appeals, 5th Cir. (1994) 
Mortgagor’s intentional failure to pay taxes 
and to maintain property was actionable 
waste. Travelers Ins. Co. v. 633 Third 
Assocs., 14 F.3d 114, 111 B.L.J. 519. 


§ 13.70. Foreclosure. 

U.S. Court of Appeals, Ist Cir. (1993) 
Despite price deficiency, sale at foreclosure 
was conducted in good faith and in a com- 
mercially reasonable manner. RTC v. Carr, 
13 F.3d 425, 111 B.L.J. 519. 


Kansas (1993) Where real estate sales con- 
tract was conditioned on the assumption of 
mortgage by buyers subject to approval of 
mortgagee bank, the bank’s approval was 
sufficient consideration to support the as- 
sumption agreement. Federal Land Bank of 
Wichita v. Krug, 856 P.2d 111, 111 B.L.J. 
314. 


§ 13.75. Notice. 

Ohio (1993) Successful bidder, who placed 
a deposit at prior foreclosure sale that was 
later vacated, was entitled to due process 
protection of actual notice of subsequent 





foreclosure sale. Central Trust Co. v. Jen- 
sen, 616 N.E.2d 873, 111 B.L.J. 314. 


§ 15.15. Right to receive interest 
paid in advance. 

U.S. District Court, W.D. Pa.; (1993) 
Brokerage firm that failed to exercise ordi- 
nary care in paying forged checks could be 
held liable, regardless of whether customer 
gave timely notification of the forgeries. 
Lichtenstein v. Kidder Peabody & Co.., Inc., 
840 F. Supp. 374, 111 B.L.J. 525. 


§ 19.10. Priority of liens. 

U.S. Court of Appeals, 6th Cir. (1993) 
Construction lien gave constructive notice 
of the lien’s existence and therefore the lien 
was valid. In re Michigan Lithographing 
Co., 997 F.2d 1158, 111 B.L.J. 315. 


§ 20.05. Joint deposits—in general. 
U.S. District Court, Vt. (1993) Joint ten- 
ant divested himself of sole control of assets 
when he created joint tenancy and he could 
not later appropriate whole of the assets to 
ais sole benefit. Foucher v. Vermont Bank 
& Trust Co., 821 F. Supp. 916, 111 B.L.J. 
204. 


3. BANK SUPERVISION AND 
REGULATION 


§ 21.70. Mergers and acquisitions. 
U.S. Court of Appeals, 8th Cir. (1993) 
Freeze out merger was permissible under 
the National Bank Act. NoDak Bancorpora- 
tion v. Clarke, 998 F.2d 1416, 111 B.L.J. 
205. 


§ 23.06. FDIC—Actions against 
former directors and 
officers. 

U.S. Court of Appeals, 7th Cir. (1993) 

Affirmative defense of failure to mitigate 

damages could not be asserted against the 
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FDIC in suit filed against former directors 
and officers of bank. FDIC v. Bierman, 2 
F.2d 1424, 111 B.L.J. 413. 


U.S. District Court, S.D. Fla. (1993) 
Claims brought by bankruptcy trustee for 
holding company against failed bank were 
derivative in nature and belonged exclu- 
sively to the FDIC as bank’s receiver. In re 
Southeast Banking Corp., 827 F. Supp. 742, 
111 B.L.J. 413. 


U.S. District Court, S.D. Tex. (1992) 
Where bank officers’ claims were based 
on agreement entered into by FSLIC in its 
receivership capacity, FSLIC was not the 
proper party to the director’s claims. FDIC 
v. Howse, 802 F. Supp. 154, 111 B.L.J. 96. 


§ 23.07. Actions and proceedings 
against professionals. 

U.S. District Court, E.D. Ark. (1992) 
Accounting firm of failed bank was permit- 
ted to assert proximate cause and compara- 
tive fault defenses based on bank’s conduct 
against FDIC as receiver. FDIC v. Deloitte 
& Touche, 834 F. Supp. 1129, 111 B.L.J. 
414. 


§ 23.10 Insurance on deposits. 

U.S. Court of Appeals, 5th Cir. (1994) 
Without an express notation on a check that 
it represents escrow funds, the ownership 
interest on the face of the check is controlling 
for FDIC deposit insurance purposes. Metro 
County Title, Inc. v. FDIC, 13 F.3d 883, 
111 B.L.J. 519. 


§ 23.40. FDIC as receiver. 

U.S. Court of Appeals, 7th Cir. (1993) 
Failure to receive notice of disallowance of 
claim does not waive claimant’s obligation 
under FIRREA to file suit within limitations 
period. Capitol Leasing Co. v. FDIC, 999 
F.2d 188, 111 B.L.J. 205. 
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§ 23.45. D’Oench doctrine. 


U.S. Court of Appeals, Ist Cir. (1993) 
Under the D’Oench doctrine, borrowers 
could not assert a claim against the FDIC 
as successor-in-interest based upon bank’s 
failure to disclose required removal of haz- 
ardous waste from real property purchased. 
McCullough v. FDIC, 987 F.2d 870, 111 
B.L.J. 98. 


U.S. Court of Appeals, 8th Cir. (1994) 
Claim against FDIC based on a tort indepen- 
dent of an agreement was not barred by 
D’Oench Duhme. Hanson v. FDIC, 13 F.2d 
1247, 111 B.L.J. 519. 


U.S. Court of Appeals, 9th Cir. (1993) 
D’Oench doctrine did not preclude property 
owner’s assertion of claim where failed bank 
knew of earlier mistake in property convey- 
ance and had attempted to rectify the mis- 
take. Falk v. Mt. Whitney Sav. & Loan 
Ass'n, 5 F.3d 347, 111 B.L.J. 316. 


U.S. Court of Appeals, 9th Cir. (1993) 
Although as a general rule, the FDIC in its 
capacity as receiver of a failed bank must 
honor a letter of credit issued by the failed 
bank and properly presented for payment to 
the FDIC, to the extent the failed bank’s 
obligations under the letter of credit had 
accrued and were unconditionally fixed at 
the date of insolvency, the FDIC is not 
required to honor a letter of credit issued by 
a failed bank in favor of its parent, for the 
benefit of a insider, that was not properly 
reflected in the failed bank’s books and re- 
cords as a liability of the bank, and further 
that was issued without the collateral re- 
quired under applicable federal banking stat- 
utes. Murphy v. FDIC, Nos. 91-15511, 91- 
15640, 91-15642, 1993 WL 503806, 111 
B.L.J. 408. 


U.S. District Court, D.D.C. (1992) Bank 
customer’s claims against FDIC as receiver 
under the Securities Act and its claims for 
breach of fiduciary duty and negligence were 
not barred under D’Oench, but claims for 
oral misrepresentations by failed bank were 
so barred. In re NBW Commercial Paper 
Litigation, 826 F. Supp. 1448, 111 B.L.J. 
415. 


U.S. District Court, D.R.I. (1993) Fed- 
eral court, and not state court, had jurisdic- 
tion over suit in which the FDIC raised 
a ‘“‘disputable issue of federal law in its 
D’Oench defense. Lloyd v. FDIC, 812 F. 
Supp. 293, 111 B.L.J. 97. 


§ 23.50. Holder-in-due-course 
doctrine. 

U.S. Court of Appeals, 5th Cir. (1994) 

FDIC, which acquired notes by virtue of its 

appointment as receiver, was not a holder in 

due course. FDIC v. Trans Pacific Indus. ., 

Inc., 14 F.3d 10, 111 B.L.J. 520. 


§ 23.55. Repudiation of contracts. 


U.S. Court of Appeals, Ist Cir. (1993) 
Claims by terminated bank officers for 
breach of severance pay agreements against 
FDIC as receiver were not allowable under 
FIRREA. Howell v. FDIC, 986 F.2d 569, 
111 B.L.J. 98. 


U.S. Court of Appeals, Ist Cir. (1993) 
FDIC, as receiver, was not liable for loss of 
future interest after repudiating CDs that 
bank had issued at a favorable interest rate. 
Lawson v. FDIC, 3 F.3d 11, 111 B.L.J. 
317. 


§ 23.65. Sovereign immunity. 

U.S. Court of Appeals, 5th Cir. ( 1993) 
An assignee of a note from the FSLIC was 
entitled to the same six-year federal statute 
of limitations as the FSLIC in a suit against 
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guarantor of note. FDIC v. Bledsoe, 989 
F.2d 805, 111 B.L.J. 99. 


§ 24.11. State conflict with federal 
law and regulation. 

U.S. District Court, E.D. Pa. (1993) 
Removal to federal court of action challeng- 
ing national bank’s practice of charging late 
fees to credit card customers was proper. 
Goehl v. Mellon Bank (DE), 825 F. Supp. 
1239, 111 B.L.J. 317. 


§ 24A.05. Securities defined. 


U.S. Court of Appeals, Ist Cir. (1993) 
Land purchased due to false representations 
was not a “‘security’’ so as to support a 
RICO securities fraud claim. Rodriguez v. 
Banco Central Corp. , 990 F.2d7, 111 B.L.J. 
100. 


U.S. Court of Appeals, 10th Cir. (1993) 
Enhanced automobile receivables were not 
**securities’’ within the meaning of the Secu- 
rities Act. RTC v. Stone, 998 F.2d 1534, 
111 B.L.J. 206. 


§ 24A.15. Securities fraud. 


U.S. District Court, W.D.N.Y. (1993) 
Absent factual allegations that bank had en- 
gaged in making misstatements or omissions 
in its sale of securities, shareholder failed to 
state a Section 10(b) claim. Lerner v. FNB 
Rochester Corp., 841 F. Supp. 97, 111 
B.L.J. 520. 


§ 24A.25. Negligent 
representations. 

U.S. District Court, E.D. Pa. (1993) 
Shareholders could not maintain an action 
against directors because merger of bank 
and bank holding company was not a ‘‘pur- 
chase or sale of securities’’ for Rule 10b-5 
purposes. Goldberg v. Hankin, 835 F. Supp. 
815, 111 B.L.J. 416. 
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4. SPECIALIZED ORGANIZATIONS 
WITH BANKING FUNCTIONS 


§ 26.30. S&lLs—procedural issues 
U.S. District Court, D. Kan. (1993) De- 
cision by Director of OTS to replace conser- 
vator of savings and loan with a receiver 
was not subject to judicial review. Franklin 
Savings Ass’n v. OTS, 821 F. Supp. 1414, 
111 B.L.J. 206. 


§ 26.35. RTC powers and defenses 
as receiver and 
conservator. 

U.S. Court of Appeals, 2d Cir. (1994) 

Although certain leases may be subject to 

rent stabilization or rent control statutes, the 

essentially voluntary and contractual nature 
of the landlord-tenant relationship makes 
those leases subject to disaffirmation or re- 

pudiation by a conservator or receiver of a 

failed bank, where the failed bank is a party 

to the lease. Resolution Trust Corp. v. Dia- 

mond, 18 F.3d 111, 111 B.L.J. 512. 


§ 26.45. D’Oench doctrine. 

U.S. Court of Appeals, 5th Cir. (1993) 
D’Oench doctrine did not apply to bar claim 
by purchaser of partnership interests in 
real estate development ventures sold by 
bank’s nonbanking subsidiaries. Alexandria 
Assocs., Ltd. v. Mitchell Co., 2 F.3d 598, 
111 B.L.J. 318. 


U.S. District Court, E.D. Mich. (1993) 
Under D’Oench Duhme doctrine, a subordi- 
nation agreement that had not been approved 
by the bank’s board or loan committee could 
not be raised against the RTC as receiver. 
RTC v. Townsend Assocs. Ltd. Partnership, 
840 F. Supp. 1127, 111 B.L.J. 522. 


U.S. District Court, D.N.M. (1993) 
D’Oench Duhme doctrine did not bar raising 
evidence of agreement against RTC as 
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bank's receiver. RTC v. Ocotillo West Joint 
Venture, 840 F. Supp. 1463, 111 B.L.J. 
521. 


§ 26.55. Power to repudiate 
contracts. 

U.S. District Court, S.D.N.Y. (1993) 
RTC’s re-repudiation of bonds, although 
subject to court’s later finding that a previous 
repudiation was invalid, was effective as of 
the date it was made. Employee's Retirement 
Sys. of Ala. v. RTC, 840 F. Supp. 972, 111 
B.L.J. 522. 


§ 26.60. Actions against former 
directors and officers. 

U.S. District Court, N.D. Ind. (1993) 

Complaint against bank directors stated suf- 

ficient claim of gross negligence under FIR- 

REA. RTC v. O’Bear, Overholser, Smith & 

Huffer, 840 F. Supp. 1270, 111 B.L.J. 523. 


U.S. District Court, D. Minn. (1993) In 
suit by RTC against former directors of 
failed savings and loan, directors’ counter- 
claims for indemnification were disallowed. 
Adams v. RTC, 831 F. Supp. 1471, 111 
B.L.J. 416. 


U.S. District Court, D.N.J. (1993) Bank 
officer who pled guilty to charges of conspir- 
acy to solicit ‘‘kickbacks’’ was collaterally 
estopped from attempting to relitigate issues 
of fraud and breach of fiduciary duty in a 
later action. RTC v. Spagnoli, 811 F. Supp. 
1005, 111 B.L.J. 100. 


U.S. District Court, S.D. Tex. (1993) 
RTC’s claims based on gross negligence 
against outside directors were not precluded 
by the Texas business judgment rule, but 
simple negligence claims were so precluded. 
RTC v. Norris, 830 F. Supp. 351, 111 
B.L.J. 417. 


§ 27.10. Farm credit banks. 
U.S. Court of Appeals, 4th Cir. (1993) 


Newly formed agricultural credit association 
was permitted to offer loans in territory 
that was previously exclusive to separate 
production credit association and federal 
land bank association. Buckeye Prod. Credit 
v. Farm Credit Admin., 997 F.2d 11, 111 
B.L.J. 207. 


§ 30.05. Bank holding companies— 
in general. 

U.S. Court of Appeals, 9th Cir. (1993) 

Relocation of a bank subsidiary to another 

state did not require application to Federal 

Reserve Board. Idaho, Dep’t of Fin. v. 

Clarke, 994 F.2d 1441, 111 B.L.J. 207. 


5. INTERNATIONAL BANKING 


§ 34A.05. Foreign sovereign 
immunities act. 

U.S. District Court, S.D.N.Y. (1993) 
Funds held by foreign central bank, where 
central bank was performing functions of 
any ordinary bank, were not immune from 
prejudgment attachment under the Foreign 
Sovereign Immunities Act. Weston Com- 
pagnie De Fin. Et D’Investissement, S.A. 
v. La. Republica Del Ecuador, 823 F. Supp. 
1106, 111 B.L.J. 208. 


§ 34B.26. Compliance with terms of 
the credit. 


U.S. Court of Appeals, 2d Cir. (1993) 
Bank could rely on foreign court’s order in 
determining identity of properly authorized 
signatories. First African Bank Trust Ltd. 
v. Bankers Trust Co., 8 F.2d 135, 111 
B.L.J. 417. 


U.S. District Court, S.D.N.Y. (1993) 
Depositor, whose funds securing a letter of 
credit were improperly transferred by bank 
to beneficiary's agent’s account, was entitled 





to recover interest on the funds for that time 
period. Omar Int’l, Inc. v. ALAF Gen. Org. 
for Fodder, 817 F. Supp. 394, 111 B.L.J. 
101. 


6. CONSUMER CREDIT 
PROTECTION 


§ 35.35. Fair debt collection 
practices act. 

U.S. Court of Appeals, 6th Cir. (1993) 
Under Federal Debt Collection Practices 
Act, executrix had standing to sue debt col- 
lection agency seeking to collect debt from 
decedent. Wright v. Finance Serv. of Nor- 
walk, Inc., 996 F.2d 820, 111 B.L.J. 209. 


§ 36.00. Equal credit opportunity 
act. 

U.S. District Court, E.D. Pa. (1993) If 
a creditor requires a loan guarantor’s spouse 
to also guaranty the same loan, in violation 
of the federal Equal Credit Opportunity Act, 
the creditor may not enforce the guaranty 
against the spouse, even if the limitations 
period for the spouse’s maintenance of an 
affirmative ECOA claim against the creditor 
has expired. However, the spouse’s signa- 
ture on the guaranty will not automaticaily 
invalidate enforcement of the underlying 
loan transaction or of related guaranties. 
Integra Bank/Pittsburgh v. Freeman, 839 F. 
Supp. 326, 111 B.L.J. 509. 


§ 37.10. Fair credit reporting act— 
Liability for inaccurate 
information. 


U.S. Court of Appeals, 5th Cir. (1993) 
Credit reporting agency violated the Fair 
Credit Reporting Act by failing to 
‘“‘promptly delete’’ inaccurate information 
on a consumer credit report. Stevenson v. 
TRW Inc., 987 F.2d 288, 111 B.L.J. 101. 


U.S. District Court, M.D. Ala. (1993) 
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Consumer reporting agency did not have 
obligation to reinvestigate where credit re- 
port accurately reflected information con- 
tained in public records. Williams v. 
Colonial Bank, 826 F. Supp. 415, 111 
B.L.J. 209. 


§ 38.10. Truth-in-lending— 
Disclosure 

U.S. District Court, C.D. Ill. (1993) 
Auto dealership violated Truth-in-Lending 
Act because its security agreement did not 
clearly and conspicuously disclose that it 
took a security interest in a vehicle that it 
sold. Leathers v. Peoria Toyota-Voivo, 824 
F. Supp. 155, 111 B.L.J. 210. 


7. OFFENSES BY BANK AND BANK 
CRIMES 


§ 40.00. Torts and crimes. 

U.S. Court of Appeals, 8th Cir. (1993) 
Bank which promised not to offset against 
debtor’s checking account to pay amounts 
due on past due note, did not violate that 
promise by not depositing proceeds of subse- 
quently executed notes into checking ac- 
count. Thornton v. First State Bank of 
Joplin, 4 F.3d 650, 111 B.L.J. 318. 


§ 40.20. Misapplication of funds. 
U.S. Court of Appeals, Ist Cir. (1993) 
Evidence was sufficient to convict bank loan 
officer of willful misapplication of bank 
funds. United States v. Brennan, 994 F.2d 
918, 111 B.L.J. 210. 


§ 40.30. Breach of fiduciary duty. 

U.S. Court of Appeals, 7th Cir. (1993) 
Bank in which minor’s settlement funds were 
deposited, pursuant to a court order requir- 
ing the funds to be placed in accounts bearing 
the maximum allowable interest rate, owed 
no duty to minor to ensure that funds were 
so invested continually. Miller v. American 
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N’l Bank & Trust Co. of Chicago, 4 F.3d 
518, 111 B.L.J. 319. 


§ 40.35. Fraud. 


U.S. Court of Appeals, 5th Cir. (1993) 
A specific intent to permanently deprive a 
bank of its funds is not necessary to be 
convicted for conspiracy to commit bank 
fraud. U.S. v. Frydenlund, 990 F.2d 822, 
111 B.L.J. 102. 


§ 40.60. Currency transaction 
violations. 

U.S. Supreme Court (1994) Government 
must prove that defendant knew that struc- 
turing a cash transaction to evade bank’s 
requirement to report transactions over 
$10,000 was unlawful in order to gain a 
conviction for ‘‘willful’’ violation. Ratzlaf 
v. United States, 114 S. Ct. 655, 111 B.L.J. 
339, 418. 


§ 40.90. Improper participation in 
bank transactions. 


U.S. Court of Appeals, 5th Cir. (1993) 
Evidence was sufficient to support bank offi- 
cer’s conviction for unlawful participation in 
bank transactions from which he benefitted. 
United States v. Brechtel, 997 F.2d 1108, 
111 B.L.J. 211. 


§ 40A.05. Environmental liability— 

Lender-Secured creditor. 
U.S. Court of Appeals, 4th Cir. (1993) 
Bank which purchased contaminated land as 
sole bidder at foreclosure sale to protect its 
security interest qualified for exemption to 
contribution provision of CERCLA. United 
States v. McLamb, 5 F.3d 69, 111 B.L.J. 
419. 


U.S. District Court, D. Ariz. (1993) 
Trustee that decided to buy a currently op- 
erating waste disposal site as a trust asset 
could be held personally liable for clean-up 


costs under CERCLA. City of Phoenix v. 
Garbage Servs. Co., 827 F. Supp. 600, 111 
B.L.J. 89, 420. 


Part I1I—TrRust AND EstaTEs LAW 
11. INTESTACY 


§ 53.00 Intestate succession. 

Texas (1993) During administration of es- 
tate, heirs were not personally liable for 
delinquent taxes accrued subsequent to dece- 
dent’s death. Bailey v. Cherokee County 
Appraisal Dist., 862 S.W.2d 581, 111 
B.L.J. 323. 


12. EXECUTION AND ATTESTATION 
OF WILLS 


§ 55.05. Formal requisites—in 
general. 

Kentucky (1993) Holographic instrument, 
which contained no indication that the dispo- 
sition of property was to take effect after 
death, was not decedent’s last will and testa- 
ment. Mallory v. Mallory, 862 S.W.2d 879, 
111 B.L.J. 323. 


§ 55.35. Witnesses. 

North Carolina (1993) Attorney who as- 
sisted testator in making his mark and signed 
the testator’s name at his request was not 
disqualified as a witness to the will under 
North Carolina law. In re Will of Jarvis, 430 
S.E.2d 922, 111 B.L.J. 105. 


§ 57.10. Oral contracts to make 
wills. 

Indiana (1993) Letter that referred to 
bargained-for exchange supporting dece- 
dent’s promise to devise estate to her com- 
panion’s children was probative evidence 
establishing consideration for oral contract 
to make disposition of property. In re Estate 
of Von Wendesse, 618 N.E.2d 1332, 111 
B.L.J. 212. 
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13. EXECUTORS AND 
ADMINISTRATORS 


§ 58.05. Appointment. 

Georgia (1993) Probate court properly ap- 
pointed county administrator as administra- 
tor of estate, where intestate decedent had 
filed a divorce complaint against her hus- 
band, who was the sole heir, and where no 
other survivors had an interest in the estate 
as distributees. McClinton v. Sullivan, 430 
S.E.2d 794, 111 B.L.J. 105. 


Maryland (1993) Under Maryland law, 
decedent’s sister had priority over the unre- 
lated mothers cf decedent’s minor children 
regarding appointment of decedent’s intes- 
tate estate. Courtney v. Lawson, 631 A.2d 
102, 111 B.L.J. 324. 


Texas (1993) Appeals court granted writ of 
mandamus and ordered judge to rule on 
motion for appointment of personal repre- 
sentative where judge failed to rule on mo- 
tion during a 13-month period. O’Donniley 


v. Golden, 860 S.W.2d 267, 111 B.L.J. 
212. 


§ 59.00. Duties. 


Texas (1993) As a matter of law, benefi- 
ciary’s action against coexecutor for breach 
of fiduciary duty did not come within the 
prohibitions of in terrorem clause in will. 
McLendon v. McLendon, 862 S.W.2d 662, 
111 B.L.J. 324. 


§ 59.15. Attorney fees. 


(1994) Award to reimburse beneficiaries 
for attorney fees incurred by them in their 
attempt to collect attorney fees against exec- 
utor pursuant to an earlier court order was 
within the discretion of the probate court. In 
re Estate of Stowell, 636 A.2d 440, 111 
B.L.J. 526. 
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14. VALIDITY OF WILLS 


§ 60.00. Probate of wills. 


Kansas (1993) Since will was prepared at 
the direction of the sole beneficiary who had 
a position of confidence with testator and 
testator did not have independent counsel, 
the will was denied probate. In re Estate of 
Bolinder, 864 P.2d 288, 111 B.L.J. 422. 


§ 60.10. Admissible evidence and 
findings. 

Maryland (1993) Negative statements 
about co-beneficiary, made by testatrix five 
years before execution of will, were too 
remote to have probative value in caveat 
case. Merling v. Merling, 633 A.2d 403, 
111 B.L.J. 422. 


§ 60.25. Timely claims against 
estate. 

Colorado (1992) Partnership’s default on 
note that occurred after guarantor’s death 
was a liquidated claim against estate that 
arose after decedent’s death. Security Sav. 
& Loan Ass’n v. Estate of Kite, 857 P.2d 
430, 111 B.L.J. 213. 


§ 60.26. Standing of parties seeking 
review. 


Illinois (1993) Lower court’s order, recog- 
nizing trust beneficiary’s standing to object 
to accountings prepared by executor, was 
not appealable by executor. In re Estate of 
Vogt, 618 N.E.2d 1141, 111 B.L.J. 213. 


§ 60.30. Jurisdiction of probate 
court. 

(1993) Probate court lacked jurisdiction 
over issue of ownership of a gun where there 
was no claim against the estate for the gun 
and the estate neither had possession of the 
gun nor asserted any interest in it. In re 
Howard, 434 S.E.2d 254, 111 B.L.J. 214. 
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Oklahoma (1993) Claim by payable on 
death beneficiary of certificates of deposit 
against estate representative for conversion 
by mismanagement of nonprobate assets was 
not within probate’s jurisdiction. Wilson v. 
Kane, 852 P.2d 717, 111 B.L.J. 106. 


§ 61.30. Lost will. 


Iowa (1993) Substantial evidence was pre- 
sented to rebut the presumption that a lost 
will had been revoked. In re Estate of Wi- 
arda, 508 N.W.2d 740, 111 B.L.J. 423. 


§ 62.00. Contesting the will. 


North Dakota (1993) In the absence of 
a lower court finding that an open-court 
agreement had been reached, at a hearing 
unattended by the personal representative, 
to the effect that the personal representative 
would not be a beneficiary under the will, 
the personal representative was not barred 
from challenging the interpretation of the 
will. In re Estate of Johnson, 501 N.W.2d 
342, 111 B.L.J. 106. 


Pennsylvania (1993) Trial court’s order 
requiring contesting party to return legacy 
or put the funds in escrow during pendency 
of litigation was not appealable order. Estate 
of Keller, 629 A.2d 1040, 111 B.L.J. 214. 


§ 62.25. Testamentary capacity. 


Illinois (1993) Testator, who knew the kind 
and character of her property and arranged 
for the disposition of her property by her own 
design at the time of her will’s execution, had 
the requisite mental capacity to execute a 
valid will. In re Estate of Kline, 613 N.E.2d 
1329, 111 B.L.J. 107. 


Louisiana (1993) Trial court’s finding, 
based upon testimony of four expert wit- 
nesses, that testator lacked testamentary ca- 
pacity, would not be disturbed on appeal in 


the absence of manifest error in the ruling. 
Succession of Reynaud, 619 S.2d 628, 111 
B.L.J. 108. 


§ 62.30. Undue influence. 


Iowa (1993) Substantial evidence supported 
a finding of undue influence in the prepara- 
tion of will. Boehm v. Allen, 506 N.W.2d 
781, 111 B.L.J. 325. 


Oklahoma (1993) Evidence did not support 
a finding of undue influence. In re Estate of 
Webb, 863 P.2d 1116, 111 B.L.J. 424. 


Oregon (1993) Will was declared invalid 
where beneficiary failed to overcome ad- 
verse inference from suspicious circum- 
stances and his confidential relationship with 
the deceased. Knutsen v. Krippendorf, 862 
P.2d 509, 111 B.L.J. 424. 


Utah (1993) Contestants failed to preserve 
for appeal the issue of the trial court’s jury 
instructions as to the proper burden of proof 
as to undue influence. In re Estate of Russell, 
852 P.2d 997, 111 B.L.J. 108. 


§ 63.00. Restrictions on 
testamentary disposition. 

Oklahoma (1994) Actions that took place 
months after assignment of an inheritance 
were pertinent evidence on the issue of bene- 
ficiary’s mental capacity at the time she 
executed the assignment. In re Estate of 
Carano, 868 P.2d 699, 111 B.L.J. 526. 


§ 63.05. Election against will by 
surviving spouse. 

Arkansas (1993) Rights of children under 

a testamentary trust had priority over second 

wife’s elective interest in deceased hus- 

band’s estate. Gregory v. Estate of Gregory, 

866 S.W.2d 379, 111 B.L.J. 425. 





15. CONSTRUCTION OF WILLS 


§ 64.00. Rules of construction. 


Maine (1994) Under Swiss law, testator, a 
foreigner domiciled in Switzerland, could 
choose to subject his estate to the laws of 
Maine. In re Estate of Wright, 637 A.2d 
106, 111 B.L.J. 527. 


§ 64.05. Nature and extent of 
beneficiary’s interest. 

Alabama (1993) Neither the beneficiaries 
nor only one of two co-executors had the 
standing to bring an ejectment action against 
occupant of house that was estate property. 
Douglass v. Jones, 628 S.2d 940, 111 B.L.J. 
1993. 


Iowa (1993) Farm crops that are fully ma- 
tured but not harvested at the time of testa- 
tor’s death are considered personalty and 
pass under the will as such. In re Estate of 
Hughs, 506 N.W.2d 810, 111 B.L.J. 325. 


Massachusetts (1993) Since will clearly 
described two separate parcels of land that 
were devised, there was no latent ambiguity 
in the will. Adams v. Peterson, 625 N.E.2d 
575, 111 B.L.J. 425. 


§ 64.10. Division of estate among 
beneficiaries. 

Oklahoma (1993) Clauses on preprinted 

will form found not to be irreconcilable and 

estate therefore would not pass by intestate 

succession. In re Worsham, 859 P.2d 1134, 

111 B.L.J. 326. 


§ 64.45. Testator’s intent. 

Texas (1993) The phrase ‘‘will and desire’’ 
in testator’s will was mandatory testamen- 
tary language expressing testator’s intent. 
Thomasson v. Kirk, 859 S.W.2d 493, 111 
B.L.J. 215. 
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§ 65.30. Omitted spouse or children. 
Alabama (1993) Surviving spouse who 
married testator after the execution of the 
will was entitled to an omitted spouse’s 
share. Becraft v. Becraft, 628 S.2d 404, 111 
B.S..3. S27. 


16. TRUSTS 


§ 66.00. Formal requisites of trusts. 
Ohio (1993) Estate trust beneficiary was an 
**interested person’’ who could bring action 
for concealment of estate property. Wozniak 
v. Wozniak, 629 N.E.2d 500, 111 B.L.J. 
528. 


Massachusetts (1994) Nominee trust was 
not a sham and creditor of trustee could 
not apply trust property to trustee’s debt. 
Shamrock, Inc. v. FDIC, 629 N.E.2d 344, 
111 B.L.J. 528. 


§ 66.15. Construction of provisions. 
Illinois (1993) Beneficiary’s directions to 
convey trust property, which were never 
received by trustee, were revoked upon ben- 
eficiary’s death. Barasch v. Barasch, 628 
N.E.2d 833, 111 B.L.J. 529. 


Indiana (1993) Trustee was liable to trust 
beneficiaries after distribution of trust assets 
was made in a manner contrary to unambigu- 
ous terms of the trust. Stowers v. Norwest 
Bank Ind., N.A., 624 N.E.2d 485, 111 
B.L.J. 426. 


New Mexico (1994) Since will provisions 
attempting to create a testamentary trust did 
not sufficiently identify the prospective ben- 
eficiaries, a valid trust did not exist. In re 
Estate of Boyer, 868 P.2d 1299, 111 B.L.J. 
530. 


§ 67.30. Spendthrift. 
Indiana (1993) Despite spendthrift provi- 
sions, trustee could be liable for obligation to 
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pay for necessaries furnished to beneficiary. 
Sisters of Mercy Health Corp. v. First Bank 
of Whiting, 624 N.E.2d 520, 111 B.L.J. 
427. 


§ 67.45. Resulting. 


Illinois (1993) Parents who gave mortgage 
on their property to assist their children in 
obtaining a loan to purchase a farm could not 
claim a resulting trust in the farm property. 
Agribank FCB v. Whitlock, 621 N.E.2d 
967, 111 B.L.J. 326. 


§ 68.05. Powers and duties of 
trustee—in general. 

Indiana (1994) Although bank was trustee 
of a separate trust that purchased trust prop- 
erty at foreclosure, bank trustee was under 
no obligation to notify defaulting trust’s ben- 
eficiaries of the sale, since it had notified 
managing partner of trust and it had no 
involvement in the sale transaction. Cohen 
v. Gainer Bank, N.A., 628 N.E.2d 1246, 
111 B.L.J. 530. 


Pennsylvania (1993) Under Pennsylvania 
law, unconfirmed contingent trustee had 
standing to appeal ruling of the Orphan’s 
Court. Appeal of Gannon, 631 A.2d 176, 
111 B.L.J. 327. 


§ 68.15. Sale of property. 

Indiana (1993) Cotrustees were empow- 
ered to sell corpus of trust to pay reasonable 
expenses and costs of administering the 
trust. In re Nathan Trust, 618 N.E.2d 1343, 
111 B.L.J. 215. 


§ 68.20. Periodic accountings. 
North Carolina (1993) Evidence sup- 
ported removal of co-trustee who failed to 
file an accounting and who commingled 
funds. Smith v. Underwood, 437 S.E.2d 
512, 111 B.L.J. 427. 


§ 68.25. Prudent investment. 
Minnesota (1993) Trustee had prudently 
managed trusts and would not be ordered to 
diversify trust assets. In re Trusts Created 
by Hormel, 504 N.W.2d 505, 111 B.L.J. 
216. 


PART IV—ARTICLE 3, 
COMMERCIAL PAPER 


19. NEGOTIABILITY AND 
ESSENTIAL ELEMENTS OF 
NEGOTIABILITY 


§ 88.05. instruments payable to two 
or more persons. 

U.S. Court of Appeals, 8th Cir. (1994) 
Bank’s payment of check to party other than 
the payee was a failure to exercise ordinary 
care. Continental Airline, Inc. v. Boatmen’s 
Nat’! Bank of St. Louis, 13 F.3d 1254, 111 
B.L.J. 523. 


21. RIGHTS OF HOLDERS AND 
DEFENSES 


§ 95.05. What does not constitute 
notice. 

U.S. Court of Appeals, 10th Cir. (1993) 

Good faith purchaser of note with unauthor- 

ized interest rate alteration was entitled to 

holder-in-due-course status. Doyle v. RTC, 

999 F.2d 469, 111 B.L.J. 320. 


§ 98.00. Real defenses. 


U.S. District Court, S.D.N.Y. (1993) 
Under New York law, failure to demonstrate 
a lack of notice did not defeat holder-in- 
due-course status. A.I. Trade Fin. v. Altos 
Hornos de Vizcaya, S.A., 840 F. Supp. 271, 
111 B.L.J. 524. 


22. LIABILITY OF THE PARTIES 


§ 102.15. Liability of bank. 
U.S. District Court, S.D.N.Y. (1993) 
In suit against depositary bank, summary 





judgment was denied where drawer of check 
raised sufficient factual questions about 
funds released after depositary bank had 
been put on notice of endorsement irregulari- 
ties. Avila v. Bank of Am. Nat’l Trust & 
Sav. Ass’n, 826 F. Supp. 92, 111 B.L.J. 
320. 


§ 116.00. Conversion of negotiable 
instruments. 
U.S. Court of Appeals, 7th Cir. (1993) 
Bank acted in good faith and observed rea- 
sonable commercial standards when it payed 
on an endorsement that was consistent with 
terms of signature cards. Western Assurance 
Co. v. Star Fin. Bank of Indianapolis, 3 
F.3d 1129, 111 B.L.J. 321. 


Part VI—OTHER ARTICLES OF THE UCC 


30. ARTICLE 5, LETTERS OF 
CREDIT 


§ 162.00. Scope of Article 5. 


U.S. Court of Appeals, 9th Cir. (1993) 
Under Washington law, advising bank that 
held security interest in proceeds to letters 
of credit was not a ‘‘beneficiary’’ and did not 
make warranties that necessary conditions of 
the credit had been met. Cenlin Taiwan Ltd. 
v. Centon, Ltd., 5 F.3d 354, 111 B.L.J. 
322. 


§ 162.15. Uniform customs and 
practice. 


U.S. Court of Appeals, Ist Cir. (1993) 


Bank’s dishonor of letter of credit was 
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proper where invoices accompanying sight 
draft failed to meet the requirements of the 
letter of credit. Mueller Co. v. South Shore 
Bank, 991 F.2d 14, 111 B.L.J. 103. 


32. ARTICLE 9, SECURED 
TRANSACTIONS 


§ 181.00. Validity of security 
agreements. 

Maine (1993) Senior lienholder did not 
improperly dispose of collateral under Arti- 
cle 9 of the UCC where it never took collat- 
eral into its possession nor exercised 
dominion or control over the collateral. 
Leighton v. Fleet Bank of Me., 634 A.2d 
453, 111 B.L.J. 420. 


§ 181.20 Debtor’s rights in the 
collateral. 

U.S. Court of Appeals, Ist Cir. (1993) 
Banks’ security interests in after-acquired 
inventory did not attach to goods temporarily 
“‘entrusted’’ by ocean carrier to debtor. Ev- 
ergreen Marine Corp. v. Six Consignments 
of Frozen Scallops, 4 F.3d 90, 111 B.L.J. 
322. 


§ 183.35. Secured creditor versus 
judgment lien creditor. 

U.S. Court of Appeals, 5th Cir. (1993) 
Borrower failed to raise genuine issue of 
material fact regarding commercial reason- 
ableness of bank’s sale of collateral. Lake 
Forest Dev. v. FDIC, 989 F.2d 197, 111 
B.L.J. 103. 
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